MISSOURI RIVER: NEW SUBJECT OF INTERSTATE DEVELOPMENT PLANS 
(See inside front cover and page 195) 
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IN THIS ISSUE 


Contributors and Articles 


V. Smita, who has contributed several provocative 
essays to STATE GOVERNMENT in the past, is the author of 
the lively and stimulating discussion, “Three Kinds of 
Politics,” in this issue (page 187). This essay is a timely 
study of Nazism, which Mr. Smith identifies as geopoli 
tics; Communism, or neopolitics ; and democracy, which he 
refers to in the homely words “plain politics.” He differ- 
entiates the three on the basis of their means and of 
their objectives. Nazism, says Mr. Smith, implies sadism 
of means and ends; Communism implies ruthlessness of 
means, but good intentions as to objectives; while of de 
mocracy he observes: “It permits us romantic ends short 
of fanaticism and realistic means without concentration 
camps.” Mr. Smith, former state and federal legislator 
and member of the University of Chicago taculty, is now 
on leave with the armed forces and has studied at the 
school for military government at Charlottesville, Virginia. 


L. Hewitt Carpenter, Executive Secretary of the In- 
diana Commission on Interstate Cooperation, reports on 
the successful and satisfactory resolution of a dispute of 
one hundred years’ standing between Indiana and her 
neighbor, Kentucky. In his article “Indiana-Kentucky 
joundary” (page 190), Mr. Carpenter tells how the co 
operation commissions arranged conferences, conducted 
surveys, and drafted legislation which resulted in the adop 
tion of an interstate compact for the formal adjustment of 
the minor points of difference previously existing between 
the two states. The settlement of this controversy should 
be of interest to students of government as another ex 
ample of what can be accomplished by interstate coopera 
tion without the surrender or subordination by either par 
ticipant of its powers and prerogatives to the other. 


W HERE TERRITORIAL barriers prevent one state from acting 
alone, interstate compacts have long been resorted to as 
a means of furthering the mutual interests of participating 
states. A single authority makes possible permanency of 
administration, while cooperation with other agencies— 
federal, state, and local—is simplified. In the two articles 
presented in this issue under the heading “Should the 
Interstate Water Compact be Remodeled?” a timely com 
parison is made of the state and federal attitudes toward 
interstate compacts concerned with the problem of distribu- 
tion and conservation of interstate water resources. 


(JUSTAV E, LARSON, Associate Economist, War Produc 
tion Board, offers for consideration the federal view (page 
192) that participation by the Federal Government in com 
pact negotiation and administration is advisable. He be 
lieves that provision for federal representation in compact 
administration is “necessary to the effective administration 
of any compact concerned with the allocation and develop- 
ment of the water resources of a stream where there exists 
the possibility of the expenditure of federal funds for 
stream development projects.” The state concept that pres- 
ervation of the integrity of state water laws constitutes a 
problem of growing importance in compact making is set 
forth by Ciirrorp H. Stone, Director, Colorado Water 
Conservation Board (page 193). “There is no disposition 


on the part of the states to question the power of the 
l‘ederal Government to protect the navigable capacity of 
rivers and recognized federal uses where clearly authorized 
by the federal Constitution,” writes Mr. Stone. He points 
out, however, that while a proper correlation of the several 
uses of water is desirable to bring about the highest bene 
ficial uses, this cannot be accomplished if state laws are 
to be disregarded and the “commerce clause” relied upon 
to impose what amounts to complete federal control. Each 
writer, viewing the question from his own angle, offers 
thought-provoking suggestions for the satisfactory solu 
tion of the complicated administrative and operating prob 
lems which arise in compact regulation. 


THE TABLE on the inside back cover entitled “Effective 
and Pending Interstate Water Compacts, 1785 to 1943” 
was prepared by Mr. Larson while he was a member of 
the staff of the National Resources Planning Board. 


WITH FOODSTUFFS as vital to victory as munitions, the na 
tion has found itself facing a serious shortage of farm 
labor. To meet the demand for maximum production of 
agricultural goods, representatives of four eastern Gov 
ernors in July met with the Council of State Governments 
and developed a plan for interstate exchange of workers 
rhe plan is outlined on page 191 of this issue. 


On the Cover 


THE PICTURE on the cover of this issue shows dredging 
operations along the Missouri River that have been carried 
on for many years past to keep the river open for naviga 
tion. The floods of the past spring along this river caused 
tremendous damage with consequences to navigation, pol 
lution, water supply, farm lands, and other matters. 

On page 195 of this issue appears a note relative to the 
newly-formed Missouri River States Committee whose 
concern is to study the resources of the Missouri River 
and its basin and to explore means of conserving and de 
veloping these resources for the mutual advantage of all. 
In an early issue, STATE GOVERNMENT will carry an article 
discussing the work and plans of this interstate committee. 


EDITORIAL STAFF CHANGE 
TO THE GREAT REGRET of her co-workers, Ellen Bull 
has recently left the editorial staff of the Council of 
State Governments. Since 1939 Mrs. Bull has 
handled the many concerns of an assistant editor 
with great capability. She has contributed much to 
the success of STATE GOVERNMENT during the past 
three years. 

Taking the place of Mrs. Bull as Assistant Editor 
is Hilde Bechtle. Miss Bechtle is largely responsible 
for the excellence of the 1943 edition of The Book 
of the States of which she was assistant editor. B 
fore joining the staff of the Council, she worked in 
editorial capacities with the Llinois Institute of Tech- 
nology and the Oriental Institute, both in Chicago. 
She has worked also in the Wisconsin departments 
of conservation and unemployment compensation. 
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a areenagy is a form of political association in which the gen- 
eral control and direction of the political policy of the common- 
wealth is habitually determined by the bulk of the community in 
accordance with appropriate understandings and procedures provid- 
ing for popular participation and consent... . 

The more general assumptions of the democratic theory are not 
denied by the Soviets, who now speak of a proletarian democracy, but 
it is contended that democratic ends are unattainable in a capitalistic 
society. Furthermore, the means of arriving at these ends are radically 
different. Major decisions are not reached by the free consent of the 
bulk of the community in open elections, but by controlled electoral 
processes from which freedom of speech and assembly are excluded 
when signs of effective opposition are evident or suspected ... . 

The new doctrine of the new despotism involves the wholesale re- 
pudiation of many of the accepted democratic ideas. The new autoc- 
racy disavows the theory of political liberty and its guaranties whether 
procedural or otherwise, the theory of political equality, the doctrine 
of government by the consent of the governed, the doctrine of determi- 
nation of general policy through representative discussion. It proclaims 
the unrestricted absolutism of the state over all the ways of life and 
decrees the concentration of all authority in one individual autocrat. 
It announces the general doctrine of the superiority of force internally 
and externally, repudiating the rights of individuals and the sanctity 
of treaties alike—autocracy within and autarchy without. Finally, it 
emphasizes faith in the ethnic or tribal urge in place of reason and 
intelligence in social affairs. These doctrines are to be taken together 
as a system of ideology and a way of life, which is calculated to enhance 
the welfare of nations, and incidentally that of their nationals ... . 

—Cuar_es E. MERrR1AM in The New Democracy and 


the New Despotism (Whittlesey House, 1939) 
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Three Kinds of Politics 


Today’s Conflicting Philosophies of Government: 
Plain Politics, Neopolitics, Geopolitics 
By T. V. 


University of Chicago, Former Congressman-at-Large from Illinois 


se. OVERALL MANAGEMENT of men is, like ancient 
Gaul, divided into three parts: plain politics, 
neopolitics, geopolitics. Plain politics is the honorable 
game of adjusting conflicts on a free-lance basis. De- 
mocracy is its adequate symbol. Neopolitics is the 
fanatical game of liquidating conflicts upon a roman- 
tic conception of pure justice. Communism is its 
contemporary symbol. Geopolitics is the newest racket 
of riding conflicts by perpetual domination if not down- 
right annihilation of peoples. Nazism is its most lurid 
exemplification. Of plain politics the deepest principle 
is that there is no principle as important as persons. 
The principle of neopolitics is the notion that a crucial 
“class struggle” can yield democratic equality. The 
principle of geopolitics is that perpetual sadism can 


man to blow his beery breath into everybody else’s 
face when he is afraid, in order to show himself that 
he is not scared; and room enough for him to goose- 
step in when he is proud, in order to show himself that 
he is the somebody he fears he isn’t. The sad truth 
seems to be that when a German looks at a map of 
Europe, it comes alive and vibrates to either his puerile 
fear of encirclement or his pusillanimous presumption 
of Teutonic domination. His imagination makes the 
map a monstrous Frankenstein activated with Herren- 
volk heat and frenzy. The German lacks the grace to 
be just human: He must be either less than a man or 
more than a man. 

These are hard words, but words produced less by 
the war than themselves producing war. Consider, for 


substitute for human cooperation. — 


[The world’s immediate concern | Ty Smith . . 


with, not to say fascination over, 
geopolitics is to be understood 
and corrected in the light of 
other possible alternatives. No 
thoughtful person expects to es- 
cape politics and politicians, not 
even in the bravest and newest 
of worlds. The best that we can 
hope is that by arms and insight 
we shall make our choice with 
our eyes wide open. 
THE GEOPOLITICAL Way 

What has come to be called 
“geopolitics” is what it is largely 
because it is “made in Ger- 
many.” Eliminate its Germanic 


politician, scholar, author, ex-member 
of the state legislature, ex-member of 
Congress, soldier in our armed forces, 
and past Chairman of the Council of 
State Governments ... has contributed 
this interesting, entertaining, and pro- 
vocative article for STATE GOVERN- 
MENT. It is especially desirable that 
we restudy the political philosophy of 
Russia at this time inasmuch as we 
may find ourselves closely allied with 
that power for some time to come. The 
Editors of STATE GOVERNMENT would 
appreciate receiving comments from 
readers on the subjects discussed in 
this article by Mr. Smith. 


instance, the geography lessons 
that through the late ‘twenties 
Professor Karl Haushofer was 
teaching at Munich to inflame the 
imaginations of Rudolph Hess 
and other Nazis-in-the-making. 
Teachers in America and in Eng- 
land and in France were teach- 
ing geography: the shape and 
form and substance of our com- 
mon earth—a common earth cut 
up by national boundaries filled 
with human beings and presided 
over by political leaders of diverse 
sorts chosen by or tolerated by 
the various peoples of the earth. 
But Geographer Haushofer, at 
the Geopolitical Institute at Mu- 
nich, was not content to impart 


fringe of folly, and it would be 
what in America we have called geography, or eco- 
nomics, or better still economic geography. Geography 
is no longer geography when properly germanized ; it 
is the story of the earth thoroughly corroded with iron 
and shined with brass at the rails; it is geography with 
a vengeance. Geography tinctured with economics, 
animated with ambition, and hitched to an unbridled 
will-to-power—that is geopolitics. 

The German seems quite unable to look at a map 
without protrusions of pus here and there on his per- 
sonality. In his breast-beating moments the protru- 
sions become goose-pimples of fear, fear that the map 
is pinching his pomposity down to a veritable pimple. 
In his chest-thumping moments the protrusions be- 
come bumps of pride swelling into tumors of presump- 
tion. Lebensraum means space enough for the Ger- 


these modest facts in a climate 
of tolerant learning. He was propounding geopolitics. 
His most popular book he dedicated to Rudolph Hess, 
Lady-in-Waiting to the Fuhrer, First Leader-of-Flight 
from the Fuhrer. 


Tue NATwURE OF GEOPOLITICS 


On the background of substantial enough facts about 
the earth and its regions, natural and political, Hau- 
shofer was indeed proclaiming that politics is a func- 
tion of might, not of right; that what had made other 
nations “great powers” within limits could be used 
to make that nation with iron in its soul a “world 
power” without limit. He was teaching that the pa- 
tient fox will get the chicken, has his patience but 
sufficient strategy. He talked long and loud and learn- 
edly of the cosmic rewards belatedly due Germany 
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if she would exploit sufficiently the existing antago- 
nisms among men by means of what in a mouth-filling 
phrase he called “a surprisingly decisive interference 
of counsel and action.” This doctrine radiating from 
Munich was mouthed abroad by larynxes both learned 
and lurid. That doctrine was and is geopolitics: a con- 
coction of utterly poisonous pretensions to power. 

This species of politics is, however, the easiest of 
all brands to take—but the most odious to civilized 
men. It requires only egoism to begin with—and that 
is easy—but sadism to end with—and that is odious. 
Geopolitics is brute will-to-power plus knowledge of the 
physical and psychological means to keep 
others under. How easy and natural such 
a philosophy of politics is! Any spot on 
earth can become the center of importance 
to human sentiment. As Kipling says of his 
Sussex : 


God gave all men all earth to love, 
But since our hearts are small, 
Ordained for each, one spot should 
prove 
Belovéd over all. 


To make such a center of sentiment a casus 
belli, as the Nazis have, requires but fanati- 
cism which the Germans do not lack. 

Fanaticism is civic poison on both its 
sides. On the one side, fanaticism requires 
colossal conceit to forget that one himself 
or his group is not God; on the other, colossal cruelty 
to impose this conceit upon others. The Nazi doctrine 
of Herrenvolk energizes the conceit; their doctrine of 
the racial inferiority of other men implements the 
cruelty. The Nazi can stab a Jew or Pole or Czech as 
quickly as we stick a pig—and for what to him is the 
same reason, superiority-inferiority. When this egoistic 
folk-folly is fully internalized, it means thinking with 
the blood; whatever you want to have or do is fit be- 
cause you find it so. “Intuition” takes the place of both 
counsel and caution. When, on the other side, the myth 
of racial inferiority is fully externalized, nobody else’s 
property is safe, nobody else’s rights secure, nobody 
else’s life sacred. These doctrines were scrambled to 
make up geopolitics, as taught at Munich by Haushofer 
in the twenties and noised abroad by party orators in 
the ‘thirties; and the inevitable results are daily drawn 
in the ‘forties by those who have translated the prin- 
ciples into international practice. Odious as the unified 
doctrine is, we dare not forget how easy it is. Release 
the brute in any man and his politics goes geopolitical 
—toward the Jew or the Negro or the Slav, and at last 
against everybody. Nazism is politics gone fully geo- 
political. 


Tue Way 


Communism is the half-way release of the brute in 
politics. It is neopolitics. Its practice in Russia has 
been sufficiently odious that the Nazis used it to scare 
civilized men into subjection to their own geopolitical 
“New Order.” That the bad can no longer be used 
to scare us into the worse had best not mean that we 
are not still warned by the bad. We do not need 


T. V. Smith 


Goebbelized stimulation to keep revivified in our 
democratic memory the stream of liquidation that swept 
from Russia all opposition to Bolshevik Marxism. 
The noisy treason trials were but the receding echoes 
of the unheralded holocaust of millions who died in 
Russia for rights that we Americans regard as sacro- 
sanct and inalienable. It was the folly of neopoliticians 
in Russia which gave excuse for geopoliticians in Ger- 
many to come to power, in order to save the world! 

That the world needed saving, and even saving from 
this evil, we shall not stop to question. Those saved 
from Communism by Nazism now know, however, 
what absolute damnation truly is. That 
lesson deeply learned and daily conned, we 
survivors must estimate anew our dangers 
from Communism. Those dangers are now 
in abeyance, and they may well remain 
weak for an indefinite time. Whether in- 
deed, with the liquidation of the Trotskyites 
who fanatically fostered world revolution, 
Communism really means to set the world 
on fire is itself a hazard not without some 
hope in the world’s favor. So long as Com- 
munism remains in Russia (now that the 
Russian people want it, most of those dis- 
senting being long dead at its hands), it 
need hardly be feared from abroad. Its very 
presence there might better warn toryism 
against utter reaction in other lands. Vice 
President Wallace’s notion that democratic 
capitalism and communistic collectivism might slowly 
evolve toward each other, to the improvement of the 
world’s prospect of peace, is not without a certain 
canny realism to those cognizant of the genius of evolu- 
tionary change. 

Even such prophetic hazard apart, the neopolitics of 
Marxism is quantitatively superior to the geopolitics 
of Nazidom. The latter is utterly pernicious as re- 
gards both its ends and its means. Communism shares 
this odium as regards means, but it leans toward de- 
mocracy as regards its ends. What Nazis mean by 
peace itself, and so by their New Order, is what we 
have always called war; and what they call war is for 
the sake of future war. To them cooperation means 
competition, competition means dominance, and domi- 
nance spells sadism. Communism, like democracy, 
looks upon war as being for the sake of peace. Its 
revolutionary aspect is but a half-way house, one at 
which democracy itself tarried on its way to tolerance. 
Even the brutal class struggle of Marxism exists for 
the sake of classlessness, which defined in American 
terms is democratic equality made romantically fra- 
ternal. So at least the Communists say. Nor is the say- 
ing unintelligible to democrats, at least to those demo- 
crats who retain the faith of the fathers in the “perfect- 
ibility of mankind.” 

We democrats also believe—at least we once be- 
lieved—in revolution, in revolution against reaction and 
for the sake of unending progress. We too think of 
progress as meaning the increase of liberty through 
the extension of equality until the process ends (come 
Heaven at least) in utter fraternity. Some of that faith 
may be romantic; but we Americans have believed it, 
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and perhaps still believe it. Communism but goes us 
two better. Nothing will do for its faith save pure 
classlessness (for come the full revolution, Heaven 
will have descended to the earth) ; and pure classless- 
ness means the utter purging of the poison which 
power is (when the “state withers away”) from all the 
beauty that human friendliness might become. 

If we think the Communists have overdone the ro- 
mantic element, we must nevertheless admit that they 
have been barking at our moon. Only, alas, they have 
kept barking when our baying days were over. The 
sleeping dogs of dead romance are always disturbed 
by puppies barking at their own new rising orbs. We 
democrats may indeed admit that the Communists 
have shown us the extravagance of our own democratic 
hopes. We can hardly deny, for all that, that capitalism 
and Communism share ultimate ends, even if we must 
think their means much more odious than ours. (This, 
they of course deny, for they argue that chronic ex- 
ploitation of the majority by the minority is worse 
than a sharp ruthless dictatorship of the proletariat to 
awake the majority to its rights and release it to join 
its class.) Harshness of means is never wholly absent 
from prosecution of the best of ends. Some leniency 
of judgment, therefore, is always allowable, at least 


among cousins. Leeway is allowable, however, only’ 


when the ends said to be served are reasonably pro- 
claimed to be better than the means employed. If ends 
do not justify means, what can? This is precisely the 
reason we can have no toleration whatsoever for the 
Nazis: Their announced ends are no better than their 
sadistic means. If their practice ever grows better, 
therefore, it will be by adverse accident. The Com- 
munists, however, intend to be better, and might indeed 
become so once their days of dirty work are done. 
That good ends are better, at least, than bad ends, we 
democrats may grant communistic neopoliticians. 

This granted, what we further make of the admis- 
sion is up to us. So long as Communists confine revo- 
lution and liquidation to their own borders we may 
watchfully await, though not hopefully expect, to see 
their means achieve ends more romantic than we believe 
can be achieved by political means. Leaving Com- 
munists alone as they let us alone, we can cultivate 
our own garden without being frightened into geo- 


- politics by Nazi cries against neopolitics. 


THE PLAIN PoLiticAL Way 


Truth to tell, we Americans want neither Com- 
munism with its ruthless means nor Nazism with its 
sadism of means and ends. We have something better 
than either, however far from perfection our way of 
life actually is. This humble advantage plain politics 
always has over both neo- and geopolitics: We can turn 
suspected rascals out; their peoples cannot rid them- 
selves of proved scoundrels. We have developed leeway 
as to collective means because we long ago achieved 
tolerance as to individual ends. Our type of politics is 
the one and only which does not require agreement 
upon fundamental beliefs for us still to march abreast. 
With us a man’s religion may be whatever it is with- 
out public cognizance unless he himself makes it a 
public matter by obtruding it into action. We can 


not put men in jail because of what we think they are 
thinking, nor indeed for what they are thinking, nor 
yet for what they say. We have even found how to 
allow an astonishing freedom in action. Action, how- 
ever, is always actionable against; for in the bottle- 
neck of generous impulses which action constitutes 
we may easily block each other’s passage. This is not 
allowable and politics exists to minimize such blocking. 
Precisely what plain politics exists to further is not 
allowed in either neo- or geopolitics: this freedom of 
thought and expression. The neopolitics of Communism 
moves to liquidate variety or, say, economic faiths, 
though they do it for romantic freedom in a vague 
hereafter. The geopolitics of Nazidom not only sup- 
presses such spiritual freedom but requires that the 
patriotism of Herrenvolk shall absorb the very home- 
lands of all other people until at length Deutschland ist 
iiber Alles in der Welt. 


CHARACTERISTICS OF PLAIN POLITICS 


We may now return to our home base and say again 
that plain politics is human management on a free- 
lance basis. We democrats are not privileged to inquire 
into each other’s motives, nor yet to castigate one an- 
other’s faith. From undisclosed zones of privacy we 
come together to achieve and to accept common regu- 
lations of action for the continuing sake of private free- 
dom of conscience and of speech. We have learned in 
becoming civilized that if we regulate everything, even 
in the name of the highest ideals, we shall invalidate 
the highest ideals themselves. So we regulate only the 
minimum, that which so openly conflicts as to impinge 
upon the private zones of freedom. We do not expect 
perfection from law, because we have perfection (each 
his own brand) beyond the reach of law. Law exists 
indeed as a means to prevent our private perfections 
A', A’, A’, A", from getting besmirched with one an- 
other, save by mutual consent. 


This all but complete distinction between the private 
(realm of ends) and the public (realm of means) is 
peculiar to our brand of politics. It permits us romantic 
ends short of fanaticism and realistic means without 
concentration camps. Ends are left romantic through 
being ruled out of politics by the Bill of Rights. De- 
mocracy is whatever can be arrived at democratically, 
and not another thing. By taking our perfection thus 
piecemeal, each man in his own private sphere of an- 
archy, we can retain the means of improvement and 
so possess ourselves of the benefits of democratic evo- 
lution, instead of the hazards of revolution, for the 
purpose of locating the emerging zones of conflict and 
gradually resolving them. We do not have to risk our 
precious personal freedom upon a single Marxist 
gamble of all-or-none class struggle and consequent 
dictatorship. There always remains the gravest hazard 
that in spite of the highest hope those who “expropriate 
the expropriators” may not let their “state wither 
away” any more than their predecessors did. That is 
an all-or-none gamble which caution would avoid. Hav- 
ing less or more freedom to begin with, we democrats 
can right along and all along move to minimize the 
less and to maximize the more. That is at once the 
genius and the glory of plain politics. 
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Indiana-Kentucky Boundary 


Interstate Cooperation Aids in Settling 
One Hundred Year Old Boundary Dispute 


By L. Hewitt CARPENTER 


Executive Secretary, Indiana Commission on Interstate Cooperation 


i HISTORY OF the Indiana-Kentucky boundary 
line controversy is a story covering a period of 
more than one hundred years—a period of kaleidoscopic 
events in the colorful life and growth of the new, 
strong, and aggressive American nation. While only 
an incident in this extensive period, nevertheless the 
dispute and its final harmonious liquidation are of 
interest and importance to citizens of both states from 
a realistic and practical standpoint. The procedure 
adopted in the final settlement is of interest to all United 
States citizens as a vivid example of what can be ac- 
complished through interstate cooperation and under- 
standing and, it is to be noted, without the surrender 
by either state of any sovereign rights. 

Turning back the pages of history it is discovered 
that the Supreme Court of the United States many 
years ago adjudicated the boundary between Indiana 
and Kentucky to be the north water-line of the Ohio 
River as it was in 1792—the same year Kentucky be- 
came a state. Considerable litigation and controversy 
featured the period due to failure to have a survey 
made for many years after this date fixed by the Su- 
preme Court. 

The principal point involved in this discussion is a 
tract known as Green River Island which is about five 
miles in length and of varying width, approximately 
a mile, located on the north side of the Ohio River al- 
most adjacent to the City of Evansville. In 1792 this 
tract was an island, but in later years the river changed 
its course and left the former island attached to the 
north shore or Indiana side. 

At the conclusion of a suit brought in the United 
States Supreme Court by Indiana against Kentucky a 
number of years ago, the Supreme Court ordered a 
survey of the boundary “across” the former island. 
The survey was made, following the Court’s direction 
literally, and no attempt was made to determine the line 
beyond the island and across the former slough which 
had separated the tract from the mainland. In fact, 
at the “end” of the line established, a stone monument 
was placed bearing on its north face the word “Indi- 
ana,” on its south face the word “Kentucky,” and on 
its west face the word “Terminal.” This monument is 
now several hundred feet from the river by the most 
direct route. Indiana and Kentucky maps have been 
at variance in their showing of the boundary line from 
the “Terminal” marker to any point further west. It 
is in this then-unmarked area westerly from the marker 
where the valuable Evansville Water Works are lo- 
cated. The eastern starting point also is now several 
hundred feet from the river. 
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The story of the coopera- 
tive settlement begins with a 
meeting held at Louisville in 
1939 between members of the 
Commissions on_ Interstate 
Cooperation of Indiana and 
Kentucky.' Later conferences 
were held resulting in the 
appointment of a two-mem- 
ber commission by the Gov- 
ernor of each state to carry 
through proper negotiations. 
The Indiana members were 
Col. Earl B. Lockridge, for- 
merly of the State Highway 
Department, and Samuel D. 
Jackson, formerly Attorney 
General of the State of Indiana. They had several 
conferences with the Kentucky officials, Thomas H. 
Cutler and J. Lyter Donalds, resulting in the institu- 
tion of a joint survey of the area involved. Upon com- 
pletion of the survey by highway department repre- 
sentatives of the two states, a bill was drafted determin- 
ing definitely the boundary line between Indiana and 
Kentucky in the area under discussion. This bill was 
presented to the 1942 session of the Kentucky Legisla- 
ture and was passed. 

In its 1943 session the Indiana General Assembly 
passed a similar act establishing the boundary line be- 
tween Indiana and Kentucky by agreement, “upon the 
enactment of similar and reciprocal laws by the Com- 
monwealth of Kentucky and the State of Indiana” and 
the approval of the resulting compact by the Congress 
of the United States. 

Immediately upon passage of this act by Indiana the 
compact was effected, since Kentucky's reciprocal act 
had been previously passed. The Indiana and Kentucky 
reciprocal laws were forwarded to the Congress of the 
United States for approval and consent. Senators Willis 
and Van Nuys of Indiana and Senators Barkley and 
Chandler of Kentucky and several representatives were 
interested in the compact and their cooperation in the 
proposal resulted in favorable action by the Congress. 
The measure was enacted and became effective on 
June 29, 1943, on which date President Roosevelt 
affixed his signature. 

This measure approving and consenting to the com- 
pact, together with the survey and report of the bound- 
ary Commissioners, will be filed in the offices of the 


L. Hewitt Carpenter 


1 William E. Treadway, “Indiana and Kentucky Get To- 
gether,” State GovERNMENT, XII (October, 1939), 184. 
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Secretary of State of both Indiana and Kentucky and 
copies thereof will be filed in the office of the recorder 
of Vanderburgh County, Indiana, and in the office of 
the County Clerk of Henderson County, Kentucky. 
It is to be noted that under the boundary line settle- 
ment the Evansville Water Works are definitely and 
right fully located and fixed within Indiana. Previously 
and as recently as 1935 the Commonwealth of Kentucky 
had instituted suit against the City of Evansville, Indi- 
ana, under the theory that the area on which the 
Evansville Water Works was situated should be in- 
cluded upon the tax assessment records of Kentucky as 
a part of Kentucky. A very substantial amount of taxes 
was involved since it had never been listed for taxation, 
but the action was finally defeated by the defendant, 
the City of Evansville. If there had been a recovery the 


amount of taxes claimed would have been in excess of 
$350,000 and of course the waterworks would have 
been subject to annual taxes thereafter. There is not 
likely to be a recurrence of such an action or further 
questioning by Kentucky as to the situs of the Evans- 
ville Water Works for taxation or any other purposes 
under the compact now approved. 

It is hoped that the question of policing most of the 
Green River Island area can be further studied. Insofar 
as the island belongs to Kentucky, the Indiana officers 
are limited in authority although the area in the past 
has sheltered lawless elements. 

The settlement is also of interest to students of gov- 
ernment as an effective example of how neighboring 
states can cooperatively and satisfactorily settle con- 
troversies with a maximum of efficiency and good will. 


FOUR STATES SET UP MIGRATORY FARM LABOR PLAN 


ProMPTED BY the seriousness of the manpower short- 


age as it relates to the labor supply for harvesting food- 
stuffs, particularly perishable commodities, a com- 
mittee composed of representatives of the Governors of 
Maryland, Virginia, West Virginia, and North Caro- 
lina met in Washington, D. C., on July 26th with repre- 
sentatives of the War Manpower Commission and the 
U. S. Department of Agriculture to consider measures 
to relieve the shortage. After an all-day conference 
during which the entire situation was reviewed, the 
committee made the following recommendations : 

(1) That the Governor of each state accept the 
responsibility for coordinating efforts to secure maxi- 
mum utilization of labor supplies through existing 
agencies or by the establishment of a coordinating com- 
mittee responsible to him, which should include such 
agencies as the Extension Service, the War Manpower 
Commission, and any other agencies that he deems 
necessary to facilitate the handling of the problem. 

(2) That the states agree to cooperate in the mobil- 
izing and utilizing of interstate labor resources. 

(3) That a standard plan of procedure be adopted 
for use in mobilizing and utilizing such labor. 

In order to accomplish these objectives, the com- 
mittee drew up and submitted a recommended plan of 
procedure. The following considerations should guide 
the interstate movement of workers, according to the 
committee : 

(1) No worker will be transferred from an area 
where he is engaged, or is about to be engaged, in 
essential work. 

(2) Appropriate agencies will designate areas from 
which labor may be recruited for out-of-state place- 
ment. 

(3) The obligation of state authorities to conserve 
their labor supply is recognized and their right to lay 


- down conditions of recruitment and placement will be 


accorded. 

(4) All interstate recruitment will be done by, or 
under the direction of, either the U. S. Employment 
Service (for processing labor) or the Extension Serv- 
ice (for field labor) after proper clearance through 
the Governor's office or his representative. 


(5) Authorities of one state who ask the agencies of 
another state to recruit workers for them or permis- 
sion to recruit them will accept the obligation of using 
all reasonable effort to prevent employers within their 
state from unauthorized recruiting activities. 

The committee addressed itself to the safeguarding 
of local needs against undue loss of labor supply. Two 
steps toward that end were suggested: (1) Employers 
who customarily utilize labor from designated areas 
should file orders for workers within a designated 
period with the Employment Service or the Extension 
Service; (2) these services should inaugurate an in- 
tensive recruitment campaign in the designated areas 
in which potential workers are available, first for jobs 
within the state, and second for out-of-state jobs. 

It was specifically recommended—and suggested 
regulations for application were included—that all 
reasonable measures be taken to assure the return of 
workers to their homes when the jobs for which they 
were recruited are completed or when the period for 
which they were sent out of the state has expired. 

The committee pointed out that the effort to meet 
both the state and the interstate need will result in a 
fuller utilization of manpower than a single effort to 
meet only one need, since the out-of-state offers will 
be made only to those workers who have declined to 
accept state jobs and since the experience of past 
years has shown that there is a considerable number of 
workers who will accept jobs out of the state but will 
not accept similar jobs within the state. In order to 
establish and maintain their suggested principles and 
policies, the committee recommended, in conclusion, 
that the Governors of the participating states launch 
an educational campaign which will acquaint the people 
of the various states with the national emergency that 
renders interstate recruitment of workers necessary 
and assures them that such recruitment will take place 
only after their needs have been adequately safe- 
guarded. 

The plan thus worked out was submitted by the com- 
mittee to the Governors of North Carolina, West Vir- 
ginia, Virginia, and Maryland, all of whom approved. 
It is now being put into effect. 
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Should the Interstate Water Compact be 


The Federal View: Participation by the Federal Government — 
in Negotiation and Administration Considered Desirable 


By Gustav E. Larson 
Associate Economist, War Production Board 


‘T= PRESIDENT’s vETO of the Republican River 
Compact on April 2, 1942,’ suggested the need of 
careful study into present negotiative machinery and 
practices involved in the formulation, approval, and 
administration of interstate water compacts. What 
might be termed a “critical cursory examination of 
present legislative and negotiative procedures and of 
certain administrative techniques” has resulted in the 
formulation of nine principles by which compact nego- 
tiation and administration may be measurably improved. 
Some few of these principles have already been used 
but there has been no uniformity of state and federal 
action or acceptance of these principles—the appli- 
cation of which appears to be necessary if many of the 
“kinks” involved in compact negotiation and adminis- 
tration are to be removed. 

These nine principles which are here presented in 
order to bring them out into the open where they may 
be either upheld or shown to be undesirable are: 


(1) Congress should establish a consistent policy in 
re compact authorization by requiring states to 
obtain the prior authorization of Congress when 
entering into negotiations for water compacts. 

(2) The principles of federal participation in com- 
pact negotiations should be required in all com- 
pact negotiations involving interstate navigable 
streams. 

(3) Congress should not only authorize negotiations, 
but should also approve the compact as negoti- 
ated by the states. 

(4) The Federal Government should be represented 
on the compact commission charged with its 
administration. 

(5) The states and the Federal Government should 
participate in the collection of the factual data 
necessary to the effective negotiation and admin- 
istration of the water compact. 

(6) Sufficient powers to meet particular regional 
needs might be granted to compact commissions 
in whatever degree necessary to promote effec- 
tively the purposes of the compact. 

(7) The compact commission should have the power 
to review periodically the provisions of the 
compact so that revisions may be made to meet 
new conditions and changing needs of the states 
and region. 

(8) The administrative commission should not be 
under the domination of the state legislatures. 


1 Subsequently—in 1943—the Congress agreed to and the 
President approved a Republican River Compact between Colo- 
rado, Kansas, and Nebraska. 


Hence, provision should be made to separate 
the commission, to the greatest possible degree, 
from dependence on and responsibility to the 
state legislature. 

(9) Administrative machinery which would consist 
of an impartial commission or board might be 
set up for the purpose of adjudicating disputes 
not covered by the compact. Members of this 
board or commission could be appointed, when 
disputes arise, by the Governors of the various 
member states. 


A Congressional policy to require states to secure 
the prior approval of Congress before entering into 
compact negotiations is an important one—important 
because the future strict maintenance of such a policy 
may be expected to accomplish much to decrease the 
time and cost now involved in compact negotiation, and 
to promote the adoption of water compacts better fitted 
and balanced to the long-term regional development of 
the water resources of a basin. The foregoing advan- 
tages will accrue from the adoption of such a Congres- 
sional policy for the following reasons. In all cases 
where prior approval of Congress has been obtained, 
Congress has required that a federal representative be 
appointed to the negotiation commission. The presence 
of a federal representative on the negotiation commis- 
sion provides the basis for mutual state and federal 
agreement on compact principles at its initial stage of 
formulation. At the negotiation stage, where each state 
becomes a “special pleader,” the Federal Government 
becomes the “balance wheel” that may accomplish 
much to promote the adoption of an effective instru- 
ment balanced to meet varying regional needs. 

Securing the prior assent of Congress is important 
for other reasons. When prior authorization of Con- 
gress is obtained, there may be adequate provision 
made for close state and federal collaboration in com- 
piling sufficient factual data for the use of the compact 
negotiation commission. Without the necessary de- 
tailed data on the water resources and problems of a 
basin, serious errors of judgment may be made—a 
factor that may eventually lead to the abandonment of 
the compact. A good example of the desired type of 
data collection collaboration is the recent state and 
federal cooperation in compiling the Preliminary Re- 
port on the Yellowstone River Basin, which is essenti- 
ally a compilation of all important local, state, and 
federal data relating to the physical characteristics, 
water resources, and water uses of the Yellowstone 
River Basin. 

(Continued on page 197) 
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Remodeled? Federal versus State Views 
The State View: Preservation of Integrity of State 


Water Laws Considered of Paramount Importance 


By Ciirrorp H. STONE 
Director, Colorado Water Conservation Board 


_ ARTICLE DEALS with interstate water com- 
pacts. In the treatment of the subject the discus- 
sion is confined to compacts affecting interstate rivers 
which lie within, or the headwaters of which arise in, 
the arid and semi-arid West. The subject matter is 
thus restricted because of the doctrine of appropriation 
recognized by state laws in the western part of the 
United States. The legal concept which controls the 
appropriation of water for beneficial use is peculiar 
to that area. 

Briefly, a compact may be described as an agreement 
among states with the sanction of the Congress as 
provided by the Constitution. Such an agreement 
when relating to water is founded on the premise that 
no one state, through the use of waters of an interstate 
river, may exercise exclusive control of a great natural 
resource which so profoundly affects the economic de- 
velopment in other states; and it is designed to meet 
common problems in a region, or group of states, the 
solution of which cannot be accomplished under a 
single state jurisdiction or without consideration of 
applicable federal jurisdiction. The economic and 
social development under a federal jurisdiction often 
impinges upon the development under the state jurisdic- 
tion. The desirability of preserving the integrity of 
state water laws, while at the same time giving due 
recognition to established and applicable principles of 
federal jurisdiction in the national interest, presents a 
problem in compact making of increasing importance 
to the states. 

The Supreme Court of the United States has said: 


“A river is more than an amenity, it is a treasure. 
It offers a necessity of life that must be rationed 
among those who have power over it.” (New 
Jersey v. New York, et al., 283 U. S. 336, at page 
342.) 

The people of the West are becoming more aware 
of the import of this statement as large river basins 
reach ultimate development. The construction and 
operation of multiple-use projects for irrigation, flood 
control, production of hydroelectric energy, and mainte- 
nance of navigable capacity on lower reaches of rivers, 
have precipitated questions of mutual and divergent 
interests among states. 

Resort has been had to original suits in the United 
States Supreme Court for the determination of inter- 
state water controversies, but experience has demon- 
strated that the judicial process is often too fixed to 
meet changing social and economic issues in a given 
region made up of a number of states. Such litigation 
leads to confusion, delays in development, and large 


STATE 


expenditures of public funds. And too often a judicial 
decree has proven to be unworkable and conducive to 
further litigation. Moreover, the judicial process can- 
not envision a future development program and provide 
by a declaratory judgment for the equitable apportion- 
ment of unused waters. Decisions of the Supreme Court 
rendered in interstate water controversies have served 
the purpose of determining the salient principles of 
equitable apportionment, the application of which in 
a compact may accomplish a more workable and ap- 
propriate apportionment of waters among states for 
present and future beneficial use. Continued litigation, 
involving the resources of great river basins, in the 
end is almost certain to impose an extension of federal 
jurisdiction and centralized authority in some form. 
It is elementary that if the states are to exercise their 
legitimate functions respecting the water resources of 
the West, they must be active in amicably adjusting 
controversies over them. 


RECENT DEVELOPMENTS AFFECTING COMPACTS 


The awakened consciousness of the necessity of com- 
pact adjustment arises in a large degree from certain 
recent developments which may be summarized as fol- 
lows: 

1. The so-called New River (United States v. Ap- 
palachian Electric Power Company, 311 U. S. 377) and 
the Red River (Oklahoma v. Atchinson, 313 U. S. 508) 
decisions of the Supreme Court of the United States, 
announced in the last two years, approve a broad inter- 
pretation of the “commerce clause” of the federal Con- 
stitution. These decisions, as apparently interpreted 
and followed by some federal agencies, threaten to re- 
strict, delay, and in some cases possibly foreclose eco- 
nomically sound and desirable development of water 
resources under state laws for irrigation and other 
beneficial consumptive use purposes. They may result 
in a federal policy which would place hydroelectric 
development in the arid sections of the country ahead of 
agricultural uses of water. One of these decisions holds 
that a river may be declared navigable if such naviga- 
bility will result from a reasonable expenditure of 
money. The other decision holds that the power of 
Congress, under the “commerce clause” of the federal 
Constitution to protect a navigable river from floods, 
extends to control of the water of its tributaries. There 
is no disposition on the part of the states to question the 
power of the Federal Government to protect the navi- 
gable capacity of rivers and recognized federal uses 
where clearly authorized by the federal Constitution. 
But the danger arises from an attempted reliance on 
the “commerce clause” as the basis of the exercise of 


GOVERNMENT e 193 


| 
ee | ‘ 
ip 
= 
x 
| 
1 
AT 
é 
: 
é 
| 
ad 
4 
; 
; 
| 
i 
| 


complete federal jurisdiction over all uses of water as 
opposed to the heretofore recognized control of these 
resources in arid regions for beneficial consumptive 
use under state law. It is desirable that there be a 
proper correlation of the several uses of water so as to 
bring about the highest beneficial use. This cannot be 
accomplished in the interest of irrigation in the West, 
however, if the state laws are to be disregarded in 
the end and the “commerce clause” relied upon to im- 
pose what amounts to complete federal control. 

2. The Federal Government in the case of Nebraska 
v. Wyoming and Colorado, United States Intervener, is 
taking the position that the United States is the owner 
of all unappropriated waters of non-navigable streams. 
This position is taken irrespective of the express pro- 
visions of Section 8 of the Reclamation Law of 1902, 
directing the Secretary of the Interior to appropriate 
water for a reclamation project pursuant to the laws 
of the state in which such project is built. The Federal 
Government contends that this section of the Reclama- 
tion Law is not mandatory and that the government 
may disregard the state laws and reserve under its 
powers waters for federally-financed reclamation 
projects. This position imposes a government control 
whether a river is navigable or non-navigable. It is 
expected that this case, before the close of the present 
year, will be argued before the Supreme Court of the 
United States. 

3. During the past several months a number of 
proposals have been made for the creation of federal 
authorities to control the planning, construction, and 
operation of projects designed for the development of 
the water resources in specified river basins in the West. 
The legal basis of these proposed federal authorities 
is found in the “commerce clause” of the national 
Constitution. The control of the utilization of water 
resources by such authorities for hydroelectric and 
other developments threatens to encompass use of 
water for all purposes, including the present utilization 
under state laws of western water resources for agri- 
cultural development. 

These authority proposals have not all been of the 
same type. Some are limited to the creation of an agency 
for the sale and distribution of power developed by 
projects constructed by other federal agencies. How- 
ever, the authority proposal presents a problem which 
requires the careful scrutiny and active participation 
of the states if state jurisdiction over water resources 
is not to be seriously jeopardized. 


ForRMULA For FEDERAL PARTICIPATION 


It is evident that the compact method affords a means 
of correlating the federal and state interests in, and 
jurisdictions over, interstate waters. In the absence of 
such a correlation, an allocation among states of the 
waters of an interstate stream may conflict with well- 
recognized federal jurisdiction or the compact terms 
may be rendered ineffectual because of the later im- 
position of such federal jurisdiction. Since in the West 
future water projects probably will be federally-fi- 
nanced, the compact should be so framed as to impose 
the terms thereof on federal agencies. And the compact 
provisions should insure recognition by the Federal 


Government of all applicable state laws. The United 
States Government is not a necessary party to an inter- 
state compact. Therefore, to accomplish the correlation 
objective, appropriate Congressional legislative methods 
may be invoked. A new approach to accomplish this 
purpose was made in the Republican River Compaet 
recently consented to by Congress and approved by the 
President. This compact specified that it would become 
effective only if Congress, in granting its consent to the 
compact, enacted provisions requiring the United States 
and its agencies to comply with the following: 


(a) When they make beneficial consumptive use 
of waters in the basin, to do so in keeping with the 
compact allocations. 

(b) When undertaking programs or projects 
that would prevent or interfere with the full bene- 
ficial consumptive use of waters within the basin, 
first to consult with various interested agencies, 
federal and state. 

(c) If they determine that a program or project 
is to be undertaken, notwithstanding encroachment 
on certain established uses of water for irrigation 
and domestic purposes, to recognize those estab- 
lished uses as property. 


Although the particular formula adopted by the Re- 
publican River Compact may not be fully applicable in 
other basins, yet with appropriate adaptations it could 
meet the conditions present in other river basins. 


LocaL Laws Must BE PRESERVED 


After all, it is not a question of complete state juris- 
diction over western water resources or of exclusive 
federal control. Under the dual form of government ex- 
isting in the United States, there is no reason for the 
imposition of one jurisdiction to the exclusion of the 
other. The historical background of western irrigation 
and mining development makes necessary the preserva- 
tion of local laws governing the beneficial use of wa- 
ter. On the other hand, the interrelation of various uses 
of water, the national interest, and federal constitutional 
provisions, impose a degree of federal jurisdiction. It 
is vital, however, that the “commerce clause” of the 
national Constitution shall not become by various legis- 
lative enactments and judicial decrees the means of im- 
posing complete federal control. Under the Reclama- 
tion Law of 1902 a vast area of the arid West has 
been converted into profitable crop production upon 
which large populations are dependent. This law in- 
volves federal financing and participation in project 
investigation, construction, and operation. But its ap- 
plication does not make it necessary to disregard state 
laws. As a matter of fact, it is the position of the states 
that the Congress, in enacting Section 8 of this law, 
intended that water should be appropriated by the 
Secretary of the Interior for reclamation projects in 
accordance with state laws controlling the appropria- 
tion and use of waters for irrigation purposes. 

The foregoing presents the necessity for, and the 
problems involved in, interstate water compact mak- 
ing. It is evident that a compact aids in natural re- 
source conservation: It is a technique for composing 
differences among states ; it affords a means of joint ac- 


194 STATE GOVERNMENT 


tion | 
order 
effect 
in th 

Th 
comp 
y. Le 
U.S 

Th 
Cons 
Cons 
conse 
comp 
strue 
to “e 
state’ 
is ney 
posec 


appot 
eithe1 
ment: 
tory 
comn 
the s 
In 
Cong 
one a 
to th 
comp 
the si 
pact 
cedur 
states 
such 
impli 
that t 
witho 
tute 
tional 
the cc 


Desi 
Th 


gress 
proce 
strate 
makit 


&§ 
A 

states 

In pt 
| 
4 + 
— 4 
T 
| re 
| ar 
| cle 
tic 
gr 
It 
pe 
2 


nited 
nter- 
ation 
thods 
| this 
npact 
y the 
come 
the 
states 


juris- 
usive 
it 
r the 
f the 
ation 
erva- 
uses 
‘jonal 
n. It 
f the 
legis- 
f im- 
lama- 
t has 
upon 
vy in- 
“oject 
S ap- 
state 
states 
law, 
the 
ts in 
)pria- 


1 the 
mak- 
il re- 
osing 
nt ac- 


tion by the state and federal governments in promoting 
orderly development ; and it provides a method for the 
effective coordination of federal and state jurisdiction 
in the control of the use of interstate waters. 

The validity and binding effect of interstate water 
compacts was sustained in the case of Hinderlider et al 
y. La Plata River and Cherry Creek Ditch Co. (302 
U. S. 646), decided in 1937. 

The basic compact procedure is found in the federal 
Constitution. Section 10 (2) of Article I of the federal 
Constitution provides that: “No state shall, without the 
consent of Congress . . . enter into any agreement or 
compact with another state. . . .” This has been con- 
strued to mean that the Constitution authorizes a state 
to “enter into any agreement or compact with another 
state” with “the consent of Congress.” This authority 
is negatively put in order to express the limitation im- 
posed upon its exercise. 

A compact in order to be binding upon the signatory 
states must be ratified by their respective legislatures. 
In practice a compact is negotiated by commissioners 
appointed by the Governors of the participating states 
either under a special law authorizing such appoint- 
ments for particular negotiations or under general statu- 
tory provisions. A negotiated compact signed by these 
commissioners is then submitted to the legislatures of 
the signatory states for ratification. 

In the past, two different procedures for obtaining 
Congressional consent have been recognized. Under 
one an act is passed by Congress granting its consent 
to the making of a compact. This is followed by the 
compact negotiation, ratification by the legislatures of 
the signatory states, and final submission of the com- 
pact to Congress for approval. Under the other pro- 
cedure, the compact is negotiated and ratified by the 
states without previous Congressional consent and in 
such case the approval of the compact terms as made 
implies previous consent. It should be borne in mind 
that the mere consent by Congress to make a compact, 
without setting out its specific terms, does not consti- 
tute Congressional approval. The required constitu- 
tional consent is not effectuated until the full text of 
the compact is before Congress. 


DESIRABLE PROCEDURES 


There is no reason, nor would it seem that Con- 
gress has the constitutional power, to change this basic 
procedure. On the other hand, experience has demon- 
strated the advisability of certain practices in compact 
making which may be noted as, follows: 


1. In most cases it is advisable to obtain previous 
Congressional consent to make a water compact before 
attempting to negotiate its terms. Such previous con- 
sent in all cases where water adjustments involve federal 
interests should carry with it the designation, either di- 
rectly or through authorized appointment, of a federal 
representative to participate in the negotiations. Where 
federal interests are involved, they should be reviewed 
and correlated with state interests in the negotiation 
stage rather than left for consideration when the com- 
pact reaches Congress. However, it would not seem 
advisable to make this an unalterable practice. For Con- 
gress to adopt such a rigid rule of procedure smacks 
too much of the disposition to curb and limit states in 
their legitimate activities. There have been and are 
now many instances of interstate river adjustments 
which only involve allocations among the states and 
rules governing the utilization of the water, and which 
in no way infringe upon, or have any relationship to, 
federal jurisdiction. In such cases, the representatives 
of the states should be allowed to exercise their discre- 
tion as to appropriate procedure within basic principles 
established by the federal and state constitutions. 

2. No compact should be negotiated without adequate 
studies, investigations, and knowledge of the water re- 
source and its most efficient use in relation to the 
economy of the region. Compacts do not generally make 
provision for specific public works, but the policy es- 
tablished by their terms cannot be formulated without 
dependable knowledge of the interrelation of all of the 
physical factors. This entails consideration of future 
projects, of the utilization and conservation of water, 
and of regulation of river flow for various purposes, 
including the prevention of floods. To make a compact 
without attempting to envision through adequate studies 
the pattern of basin development probably would re- 
sult in a lopsided, ill-advised development and lead to 
future difficulties. As a matter of fact, all recent com- 
pacts in the West have been preceded by joint investi- 
gations in which the federal and state government 
participated, or by studies conducted by interested fed- 
eral agencies with opportunity for consideration of the 
views of state officials. 

3. Adequate administration provisions should be 
contained in a water compact. Within the inherent limi- 
tations of compact administrative procedure, the com- 
pact should be couched in such terms as will allow 
flexibility to meet changing conditions. Powers, how- 
ever, cannot be granted to administrators which in 
their exercise will transcend the specific and implied 


MISSOURI RIVER STATES COMMITTEE 


Tue Missourr River States Committee, Gov. M. Q. Sharpe of South Dakota, Chairman, composed of rep- 
resentatives of the Governors of Iowa, Missouri, Kansas, Nebraska, South Dakota, North Dakota, Wyoming 
‘|| and Montana, held a series of meetings in July and August to secure information and opinions for the future 
development of this six hundred thousand square mile river basin. Flood control, irrigation, power, naviga- 
tion, recreation, and pollution abatement were problems discussed at the meetings where public officials, Con- 
gressional delegations, business groups, and others were present. The Committee was organized in Omaha in 
June following disastrous spring floods. The meetings have so far been essentially educational but it is ex- | 
pected that a more permanent organization and work program will soon be developed. 
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compact terms which have been ratified by the state 
legislatures and approved by Congress. Changes in 
specific provisions may always be accomplished by un- 
animous approval of the signatory states with the con- 
sent of Congress, but usually compliance with such pro- 
cedure is difficult. Where the United States Government 
is not a party to an interstate compact, there is a ques- 
tion of whether it is legally possible or advisable for a 
federal representative to sit as an administrative com- 
missioner. However, as provided by the Rio Grande 
Compact, in most instances it would be well for the 
compact to provide that a federal representative be 
designated to sit with the commission and act as chair- 
man without vote. 

Review or Compact Provisions 

A periodic review of compact provisions by the ad- 
ministrative commissioners is advisable in many cases. 
This will serve the ends of flexibility. However, such 
review should not extend to basic principles upon which 
the compact is founded ; and the provisions of the com- 
pact under the law must remain in full force and effect 
until changed and amended within the intent of the 
compact by modification approved by the legislatures 
of the signatory states and Congress. 

There has been no evidence of state legislative inter- 
ference in compact administration. In the nature of the 
case, there can be none. A compact commission can be 
controlled only through the unanimous action of the 
legislatures of all of the signatory states. Any legisla- 
tive interference by all of the signatory states which 
had the effect of changing the terms of compact would 
require the approval of Congress. 

The granting of judicial functions to a compact ad- 
ministrative commission is questioned. It is not con- 
ceivable that a compact could create a judicial body to 
settle disputes on an interstate stream within the politi- 
cal and legal concepts of the federal and state constitu- 
tions. The primary obligation to abide by the terms of 
a compact rests upon the constituted authorities of the 
signatory states. This involves determination by the 
officials of each state of the interpretation of its terms. 
Controversies among the states on the issue of alleged 
failure to comply with the terms of a compact or on a 
question of their interpretation must be resolved by 
appropriate action in the Supreme Court of the United 
States. Therefore, a compact commission’s powers must 
be limited to those of an administrative character and 
such powers for the purpose of enforcement cannot 
supersede, expressly or by implication, those of the 
constituted state authorities, whose action in this re- 
spect, of course, is subject to review by the United 
States Supreme Court. Failure of state officials to 
accept the finding of a compact commission and to 
comport with the rules set up by such a body for the 
performance of the administrative functions may con- 
stitute an issue of compact violation. 

A compact commission in an extra-legal manner may 
encourage the adjustment of disputes. Furthermore, a 
compact may provide for the appointment of com- 
missioners to consider and adjust specified claims or 
controversies, subject to ratification by the legislatures. 
(See Article VI, Colorado River Compact. ) 


In the Colorado River Basin, where a compact has 
been in force for many years, many potential disputes 
have been amicably adjusted by the “Committee of 
Fourteen, Colorado River Basin,” made up of two 
representatives appointed by each of the Governors of 
the seven states of the basin. This committee consults 
and cooperates with federal agencies. Such a committee 
may well be set up in basins where there is no compact 
but where adjustments are in prospect. In this way, 
through the conference method, investigations and stud. 
ies may be initiated and the position of various state 
interests understood in advance of actual compact nego- 
tiations. In recognition of this need the Missouri Valley 
States Committee was recently formed at Omaha, 
Nebraska, with Governor M. Q. Sharpe of South 
Dakota as chairman. The intricate relationships of 
water uses in the Missouri basin involve reclamation 
of arid lands, flood control, navigation, generation of 
electric energy, sanitation, and preservation of recrea- 
tional values and domestic water supplies. The ap- 
proach initiated in that basin, following the experience 
of the Committee of Fourteen in the Colorado River 
Basin, will determine the advisability of a compact and, 
if one is attempted, should effectively point. the way to 
amicable adjustments. 

Water compact making in the West offers a fertile 
field for constructive work to advance the develop- 
ment of a great natural resource. If expensive and 
long-continued interstate litigation is to be averted, 
joint action by state and federal governments for or- 
derly development encouraged, necessary project con- 
struction expedited, and the possibility of some form 
of centralized federal control on interstate rivers 
avoided, it is evident that the states of the arid and 
semi-arid regions must be vigilant in the consideration 
of the advisability of appropriate compact adjustments. 


BIENNIAL OR ANNUAL 
LEGISLATIVE SESSIONS? 


Assot Low Morrat, until his recent resignation, 
Chairman of the New York Assembly’s Ways and 
Means Committee, supports the argument for annual 
legislative sessions in a message re-affirming the role 
of the legislature as guardian of the people’s rights. 

Pointing to the annual budget reduction in his state 
of about $40,000,000 between 1939 and 1943, effected 
by the legislature, Mr. Moffat added: “I am quite con- 
vinced that we would never have been able to accom- 
plish this result had we met only every other year.” 
Biennial sessions, he said, tend to make large financial 
allowances for contingencies. If these do not material- 
ize, unnecessary expenditures result. 

He referred to the semi-judicial nature of the legis- 
lature, to which citizens appeal to change society's 
rules, as another reason for annual sessions. “It may 
be that a court has made a decision changing the ac- 
cepted interpretation of a statute. It may be that changes 
in business conditions or agricultural conditions make 
changes desirable. Waiting two years before apply- 
ing for redress and possibly securing it, seems to 
me an unnecessary hardship to our citizens.” 
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Water Compact 
(Continued from page 192) 


Also, agreement at the negotiation stage between 
the state and federal agencies charged with stream 
development may be expected to remove much of the 
cause for the present delay involved in obtaining Con- 
gressional approval of compacts by eliminating most 
of the causes for Congressional rejection at the negoti- 
ation stage. 

The presence of a federal representative—probably 
as chairman without vote—on the negotiation commis- 
sion, may alsv serve to smooth the way to providing 
for adequate federal representation in compact adminis- 
tration. Such provision for federal participation in com- 
pact administration as was made in the Rio Grande 
Compact which has a federal representative serving 
as chairman without vote would appear to be not only 
desirable in this case, but necessary to the effective ad- 
ministration of any compact concerned with the alloca- 
tion and development of the water resources of a stream 
where there exists the possibility of the expenditure of 
federal funds for stream development projects. 

To summarize, the establishment of a federal policy 
of requiring states to obtain the prior assent of Con- 
gress before entering into compact negotiations may be 
expected to promote federal participation in negotia- 
tions.2 Such federal participation at the negotiation 
stage would in turn promote: 

(1) The adoption of a more regional point of view 

by the compact negotiation commissions, there- 
by providing the basis for the negotiation of a 
compact that is balanced to both the state and 
federal points of view. 

(2) Effective collaboration in the collection of the 
factual data necessary to the effective negotia- 
tion and administration of a water compact. 
This might avoid the adoption of compacts 
predicated on insufficient data, a feature that 
often leads to their discontinuance. 

(3) The consummation of a compact mutually satis- 
factory to the states and the Federal Govern- 
ment, thereby eliminating the possibility of 
Congressional delay and executive veto. 

(4) Smooth the way for the provision of adequate 
federal participation in compact administra- 
tion, a feature conducive to the future success- 
ful operation and administration of the compact. 

Could an agreement be reached now in standardizing 
as much of the negotiative procedure as proposed in 
the foregoing, the states and the Federal Government 
will have at least provided the most fertile ground in 
which compacts may take form. 

The granting of sufficient powers to compact com- 
missions will increase their effectiveness, thereby im- 


_plementing the effectuation of the compact provision. 


Among the powers granted to compact commissions in 
the past and found highly desirable for particular situ- 
ations are the following: the power of eminent domain 
by which there may be readjustments of uses of water 


: *Congress has required such federal participation in negotia- 
tions in each case where prior approval of Congress was 
obtained. 


STATE 


to conform to the growing and ever-changing needs of 
the region; the power to cooperate with authorized 
state and federal agencies in studies, research, sur- 
veys, construction, and maintenance of water projects ; 
the power to approve municipal or industrial agency 
plans involving water development projects ; the power 
to study methods of financing projects and to recom- 
mend legislation that will effectuate the purposes of the 
compact; the power to issue cease and desist orders ; 
the power to distribute to the public information on 
the purposes and accomplishments of the compact and 
the harmful effects of pollution, etc.; the power to 
conduct hearings; the power to have resort to federal 
courts to secure enforcement of orders, rules, or com- 
pact provisions. 

The granting of power to compact commissions 
to review compact provisions periodically, and the 
separation of the administrative commission from the 
domination of the state legislatures, will go far to reduce 
the present inflexibility of compacts. Further, at such 
time as periodic review of compact provisions is made, 
it may be desirable for the commission to submit to 
the state legislatures a statement on what additional 
grants of power are necessary. The removal of the re- 
quirements that orders be approved by the state legis- 
latures would probably likewise promote compact flexi- 
bility. 


Compact ADMINISTRATIVE MACHINERY 


Administrative machinery to expedite the settlement 
of disputes related to the Colorado River has been 
provided for in the case of the Colorado River Com- 
pact. Any one of the Governors concerned in a particu- 
lar controversy may request the Governor or Gover- 
nors of other interested states to appoint commission- 
ers with power to consider and adjust such claim or 
controversy. The consideration and adjustment of the 
claim are subject to: ratification by each state legisla- 
ture. This provision for separate administrative ma- 
chinery to adjust disputes is designed to take care of 
claims or controversies with respect to the waters of 
the Colorado River not covered by the terms of the 
compact, of controversies arising over the meaning or 
performance of any of the terms of the compact, of 
questions relating to the allocation of the burdens inci- 
dent to the performance of any article of the compact 
in the delivery of waters provided by the compact, and 
of questions involved in the construction or operation 
of works within the Colorado basin located in two or 
more states or constructed in one state for the benefit 
of another. 

Further study which would not only provide infor- 
mation to determine the validity of the position taken 
by this author but also raise other questions and promote 
discussion of the many problems involved in obtaining 
the improvement of compacts is necessary. A desirable 
first step might be to obtain the detailed information, 
experience, and special skills now available in the 
minds of compact commissioners, state engineers, and 
technicians of various state and federal agencies. Such 
data could then be analyzed and presented in the form 
of a report which would contain recommendations of 
needed changes or desirable new applications. 
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AROUND THE STATES 


State and Local Investments in War Bonds 


EARLY THIS MONTH, Gov. Herbert R. O’Conor, President 


of the Council of State Governments, announced the in- 


vestment of more than $700,000,000 by state and local gov- 


ernments in Federal Government bonds since the begin- 
ning of the present year. (See STATE GOVERN MENT, Decem- 


ber, 1942, p. 244, for announcement of issues.) A two-fold 
purpose of helping finance the war effort and cushioning 


the shock of economic readjustment after the war prompted 
this action, according to the Governor. 

General fund surpluses account for the major share 
of the investment while trust and sinking funds supplied 
the rest. Prospects are, according to Governor O’Conor, 
that the total of state and local government investments in 
1943 will amount to more than a billion dollars by the 
end of December. The following exhibit breaks down the 
total as to type of investment, as computed by the Treasury 
Department and announced by Governor O’Conor : 


First Second 

War War 

Loan Loan 

(in millions ) 

% per cent certificates................ $82 $241 
88 181 


Unemployment Compensation 
Reserves Rise 


ACCORDING TO REPORTS of the Social Security Board, funds 
to the credit of the states for the purpose of meeting un- 
employment compensation and related payments are con- 
tinuing to rise. These totaled, for all of the states exclusive 
of about fifty-three million dollars for Alaska, Hawaii, and 
the District of Columbia, $3,930,448,591, as of May 31, 
1943. This total represents an increase of almost 58 
per cent over the funds available ($2,489,048,000) for 
benefits to the credit of the forty-eight states at the end 
of 1941, seventeen months ago. 

New York leads all of the states in total funds to her 
credit. As of May 31, these amounted to more than four 
hundred and ninety-eight million dollars, a total which 
has since increased to more than half a billion dollars. The 
top eight states in May, after New York, were: Pennsyl- 
vania ($391,603,742), California ($361,666,209), [Illinois 
($349,025,711), Ohio ($300,340,640), New Jersey ($264,- 
538,480), Michigan ($172,178,672), and Massachusetts 
($153,642,846). These eight states had to their credit almost 
two thirds of the state funds available for benefit payments. 


1943 State Employee Pension Plans 


IMPORTANT LEGISLATION affecting state employees was 
passed by the 1943 legislatures of Michigan, Illinois, and 
Wisconsin in the establishment of retirement funds. About 
30,000 full-time employees of these three states are af- 
fected by these measures. The legislative purpose of the 
acts is set forth in the Wisconsin statute as follows: “. 


it is in the public interest for this state to establish a re. 
tirement system for state employees which by its 
provisions will stabilize state employment, reduce exces- 
sive personnel turnover, and offer suitable attraction to 
high grade men and women to enter state service and make 
such service a life career.” 

Included in the Michigan retirement system are all per- 
manent state employees in the state civil service, while 
non-civil service workers may become members by filing 
written requests with the Retirement Board. Excluded are 
those employees who come under the provisions of the 
State Teachers’ Retirement Fund. Under the system thus 
set up, members may retire after reaching the age of 60, 
although “new members” (those who become members 
after January 1, 1945, the day on which the first benefits 
are paid) must have completed 10 years of service to re- 
tire then. An employee must retire when he reaches 70 
years of age, although both the 60 and 70 year provisions 
may be waived because of wartime manpower shortages ii 
the Board Medical Director approves. Employee contriby- 
tions, amounting to 5 per cent of that part of their pay 
under $3,600 a year, are matched by the state. Members 
who withdraw are given the amount of their contributions 
without interest or matched funds. Contributions began on 
July 1, 1943. 

The Illinois system becomes operative on January 1, 
1944, when employee contributions begin. All employees 
in service December 31, 1943, automatically are included 
unless they elect to remain outside. Specifically excluded 
are members of the legislature, popularly-elected officials, 
persons appointed to office by the Governor under the Civil 
Administrative Code of the state unless they elect to par- 
ticipate, and employees participating in other retirement 
systems. Employees who enter state service after the 
system goes into effect become members after twelve 
months of service, subject to certain requirements. An 
interesting feature of the law permits such employees who 
work 900 hours or more a year to participate, provided 
they are under 60 years old after their initial twelve months 
of service. Employees may retire under the system at age 
of 60 if they have 15 years of service, or after 20 years 
of service at any age, although benefits will be reduced 
for retirement before 65 years. From January 1, 1949, on, 
any employee who has 15 years of service and is 70 years 
old is compulsorily retired; and retirement is compulsory 
for each person over 70 when he completes 15 years of 
service. Employee contributions to the retirement fund are 
5 per cent of basic earnings, to which the state adds an 
increment. Even though employees contribute on earn- 
ings rates of less than $1,500, however, benefits will be 
based on a minimum of $1,500. 

Under Wisconsin’s system, all persons in the employ of 
the state are automatically enrolled except elective and 
appointed state officers (although the latter may participate 
if they elect to do so within six months and are full-time 
workers), teachers covered by the teachers’ state retire- 
ment system, university professors enjoying Carnegie foun- 
dation benefits, conservation warden pension fund bene- 
ficiaries, provisional, temporary, emergency, and certain 
part-time employees. Deductions from employee salaries 
began July 1, 1943. Retirement is voluntary at age 65 
(after January 1, 1944), after 30 years of service; and 
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compulsory at age 70. A waiver of this last provision to 
meet wartime manpower shortages is included, to lapse 
January 1, 1948. Minimum and maximum annual benefits 
are set forth in the act which provides that the employee’s 
contribution shall amount to 3 per cent of his salary, with 
the privilege of contributing more. 

All three of the systems allow a credit to employees for 
service prior to the date on which the systems go into 
effect and credit employees for time spent in the armed 
services. All contain provision for optional methods under 
which retirement allowance may be paid, as well as dis- 
ability and death benefits. 


New York Streamlines Tax Administration 


In Aucust, New York’s Tax Commissioner, Rollin 
Browne, announced the reorganization of the state’s De- 
partment of Taxation and Finance, to streamline adminis- 
trative operations and, in particular, to intensify tax law 
enforcement and reduce tax delinquency. Major steps in 
the reorganization are (1) integration of all bureaus (ex- 
cept motor vehicle) of the department in the New York 
City office under one head, for the convenience of taxpay- 
ers and to coordinate tax collection; and (2) delegation 
of more authority to district offices of the department 
throughout the state, under direction from Albany, to 
facilitate field work and give taxpayers easier access to 
administrative officers. Under the new program, field audit 
operations will be expanded. 


Texas Plans Civilian Protection 


GOVERNOR COKE STEVENSON of Texas in mid-August 
announced the development of a statewide plan for meet- 
ing the welfare and emergency medical needs of civilians 
in the state resulting from enemy action or natural and 
accident-caused disasters. Participating in the program 
announced by the Governor are the state defense council, 
the state departments of Public Welfare and Health, and the 
American Red Cross. 

A division of duties and responsibilities among the par- 
ticipating agencies was embodied in the agreement reached. 
Local communities are expected to make suitable arrange- 
ments to speed the execution of emergency measures. 

The Red Cross will provide communal shelter, mass 
feeding, and clothing for needy civilians. As rapidly as 
the Department of Public Welfare is able to make in- 
dividual plans for families using Red Cross facilities, the 
latter organization will terminate its mass care operations. 
The welfare department also administers funds provided 
by the Federal Security Agency under the Civilian War 
Assistance Program. The Health Department is responsi- 
ble for immunization against disease, sanitation, food and 
water decontamination, sewage disposal, general epidemic 
procedures, and other health protective measures. The 
whole program is to be coordinated with local organiza- 
tions and officials by the state defense office. 


Poll Tax Repeal Invalid 


THE RECENT Tennessee legislature which adjourned Feb- 


‘ ruary 11, 1943, repealed the poll tax enacted under the Con- 


stitution of 1870. (See State GOVERNMENT, April, 1943, 
p. 104.) On July 3, 1943, the Supreme Court of Tennessee 
held, by a three to two decision (in Biggs v. Bealer), that 
the repealer was invalid under the constitution of the state. 
The court made it clear that it was not considering the 
voting aspect of the law and of the repealer. Rather, it 
held that the original law was passed in conformity with 


the constitutional provision requiring a poll tax for school 
support. On that ground the repeal was held invalid. 


Incodel Reports 


_ OF INTEREST to students of interstate relations and inter- 


state water problems is the attractive sixty-two-page re- 
port recently released by the Interstate Commission on the 
Delaware River Basin (Incodel), Ellwood J. Turner of 
Pennsylvania, Chairman, on its organization, activities, 
and accomplishments. The Commission, a joint enter- 
prise of New York, Pennsylvania, New Jersey, and Dela- 
ware, resulted from a four-state conference of Commis- 
sions on Interstate Cooperation in 1936. In the intervening 
years, these states, through Incodel, have cooperatively de- 
veloped and effectuated a policy and program for the co- 
ordinated conservation and wise use of the natural re- 
sources of the Delaware River Basin. Myriad problems 
related to control and use of the river resources have been 
met and solved, including pollution, water supply, recrea- 
tion, salinity, conservation, and others. Plans for postwar 
development of the basin have also been drawn up by the 
Commission. Copies of this interesting report may be 
obtained from the office of the Commission in Philadelphia. 


Washington Stimulates Local Planning 


TuHrouGH its Public Relations Committee and its State 
Committee for Post-Victory Employment, the Washington 
State Planning Council has undertaken to stimulate the 
counties and local communities of the state to form local 
committees for post-victory employment. The immediate 
goal is the formation of at least one such committee via 
the town hall-town meeting method in every county in the 
state. 

To arouse public attention to the need for planning, 
gauging the probable market for goods, and related factors 
which will enter into any re-employment program adopted, 
the Planning Council has brought out for local circulation 
a booklet entitled The New Washington State. 

The booklet bases its recommendations as to field of 
operations and procedure largely on the experience of the 
committee formed in the capital city, Olympia, in June, 
1943. It suggests steps for organizing and carrying the 
work forward and recommends that each community form 
a local committee of fifteen representative citizens. 


| 
| Legislative Sessions 
(As of August 23, 1943) 


| Now Meeting 
Regular Sessions 
New Jersey! . 
Wisconsin’ 


Convened 
. . . january 12 
. . . «january 13 


Recent Adjournments 


Regular Sessions Adjourned 
Alabama 
Illinois . « » june go 
Missouri . . August 23 


Ohio . 


IRecessed April 13 to November 15; adjourned session 
met May 10, August 12. 

2Recessed July 14 to August 3; recessed again August 3 
to January 12. 
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The Book of the States 


Fifth Edition of State Reference Manual Reviewed 


A= BILLION dollar enterprise employing five hun- 
dred thousand persons is important business and 
worth reporting. Such is the extent of the total yearly 
expenditures and payrolls of the forty-eight state gov- 
ernments—an enterprise which is of direct concern to 
every one of us. The only composite, overall report 
on the operation, activities, and accomplishments of 
our state governments is found in the fifth edition of 
The Book of the States for 1943-1944, the biennial 
handbook recently published by the Council of State 
Governments. 

Within its covers is compiled comparative factual 
material on most of the activities of the forty-eight 
states. From complex statistical data showing indexes 
of state economic ability and fiscal loads, to a listing of 
state recreational areas, The Book of the States reports 
in some 500 pages and in more than 100 tables on the 
work of our state governments. 

The governmental structures of the several states 
are basically similar, yet among these states there exist 
wide diversities in methods of financing and adminis- 
tering many governmental functions. Interpretative 
articles by outstanding authorities are included. 

Besides being a “bluebook” of the states containing 
information on state organization, personnel, dates 
of legislative sessions, and like material, 7he Book of 
the States reports the “news’’ about the states dur- 
ing the biennium just passed. Special emphasis has 
been given to the wartime activities of the states, to 
the work of their defense councils, and to federal-state 
cooperation in the war effort. Over fifty pages of 
reference material and tables are devoted to the sub- 


ject of taxation and finance and to related matters, 

In addition, one section of the book is a record of 
the activities of the Council of States Governments 
as an information center and service agency to assist 
states in performing their functions and in solving 
problems of legislation and administration. The Coun- 
cil was established in its present form in 1935, and 
operates through official commissions on interstate co- 
operation in the states. It is the secretariat for the 
Governors’ Conference, the National Association of At- 
torneys General, and the National Association of Secre- 
taries of State. The activities of these agencies are also 
described. 

Much of the material in The Book of the States is 
in tabular form. More than 100 tables analyze and 
clarify certain state laws, number and payrolls of state 
employees, distribution of major war supply contracts, 
qualifications for voting, etc. 

The “news” in state government appears in concise 
articles on such subjects as state defense councils, de- 
velopments in social security legislation and adminis- 
tration, law enforcement and traffic safety, and merit 
system adoptions. 

A roster of state administrative officials, classified 
by function, title, and agency duties, and a ten-page 
bibliography on problems of state government, com- 
plete the compilation. 

This manual is the most complete encyclopedia of 
state affairs which has so far been published. It is al- 
ready extensively used by state officials and students 
of government throughout the country who have been 
lavish in their praise of it. 


NEW JERSEY DEFENSE 
ACT UPHELD 


IN AN OPINION rendered on June 14 by Judge Van 
Riper of the Essex County (New Jersey) Court of 
Common Pleas, the constitutionality of the New Jersey 
Emergency Defense Act (Laws of 1942, Chap. 251) 
was upheld, and the validity of black-out regulations 
specifically confirmed. 

The act in question is a wartime measure providing 
for the creation of a civilian defense organization. Sec- 
tion 13 provides that the Governor is empowered to 
make any regulations necessary to meet the problems 
presented by the war emergency, including the “method 
of conducting black-outs, partial black-outs, and modi- 
fying and controlling illumination.” 

The defendant, a corporation, was found guilty on 
a complaint charging violation of a black-out regulation 
(Regulation 22) promulgated by the Governor under 
the terms of the act. The appeal resulted in a trial 
de novo before Judge Van Riper. The defendant, in 
moving for a dismissal, stated (1) that a corporation 


defendant may not be held as a disorderly person, and 
(2) that the rule-making power conferred upon the 
Governor by the act was an unlimited and unconstitu- 
tional delegation of legislative power. 

The Court quickly decided that corporations are in- 
cluded as “persons” within the meaning of the act, 
and proceeded to review the constitutionality of the 
statute. Against the contention of the defendant that 
the statute was an unlimited grant of legislative power, 
the Court held: “It is clear . . . that the legislature de- 
fined a policy .. . and that they did not delegate to the 
Governor legislative authority, but rather, having made 
him commander-in-chief of civilian activities, in addi- 
tion to the military activities of the state, which power 
he already possesses by virtue of his office, they merely 
placed in his hands the duty and the responsibility of 
administering that policy. . . .” Relative to the legality 
of the regulation itself, the Court stated: “. . . the 
regulation which he made and which is in question here 
was one concerning black-outs and controlling illumi- 
nation which the legislature specifically said is to be 
the subject matter of a Governor’s regulation.” Both 
the statute and the regulation were thereupon held valid. 
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Effective and Pending Interstate Water Compacts, 1785 to 1943" 


Compact 


Virginia and Maryland 


Agreement of 1785 


South Carolina and Georgia 
Agreement of 1788 


New York and New Jersey 
Compact of 1833 


La Plata River Compact 


Colorado River Compact 


Red River Compact 


Alamogordo Reservou 


Agreement 


Rio Grande Compact 


Potomac River Compact 


Tri-State Compact 


Republican River Compact 


Compacts 


Vame 
Ohio River Valley Water 


Sanitation Compact 


Yellowstone River Compact 


Pecos River Compact 


Costilla Compact (tributary 
of Rio Grande 


Tri-State (supplemental to 
Colorado River Compact 


Water Compacts in Effect 


Signatory States 


Virginia, Maryland 
South Carolina, Georgia 
New York, New Jersey 
Colorado, New Mexico 


California, Colorado, 
Nevada, New Mexico, 
Utah, Wyoming; 
Arizona—no action 


South Dakota, North 
Dakota, Minnesota 


Texas, New Mexico, 
United States 


Colorado, New Mexico, 
Texas 


Maryland, West Virginia, 
Virginia, District of 
Columbia, United States; 
Pennsylvania—no action 


Connecticut, New York, 
New Jersey 


Colorado, Kansas, 
Nebraska 


Effective Date 


1785 


1788 


1834 


1925 


1925 


1937 


1939 


(Temporary) 


1939 


1941 


1941 


1943 


Purpose 


Clarified rights in regard to navigation 
and fishing in Potomac River 


Concerned navigation on Savannah 
River 


Exercise of jurisdiction over Hudson 
River; title to river bed 


To provide for equitable distribution of 
La Plata River waters 


To provide for equitable distribution of 
Colorado River waters 


Control flood waters, prevent pollution, 
and promote effective utilization of 
waters 


Permits construction of Alamogordo 
Reservoir and protects rights of Texas 
to use of Pecos waters 


To effect equitable apportionment of 
waters of Rio Grande above Fort 
Quitman, Texas 


Provides for cooperation to abate and 
control pollution in Potomac River 
Basin 


To control and abate pollution in New 
York harbor 


To remove causes of controversies with 
respect to use of waters of the Repub- 
lican River 


under Negotiation or Requiring State and Federal Approval 


States Signed 
Illinois, Indiana, 
Kentucky, New York, 
West Virginia®, Ohio® 


North Dakota 


Arizona 


Remaining Action Necessary 


Requires approval of 
Pennsylvania 


Requires approval of 
Montana, Wyoming, 
United States 


Requires approval of 
Texas, New Mexico, 
United States 


Requires approval of 
Colorado, New Mexico, 
United States 

Requires approval of 
California, Nevada, 
United States 


Purpose 


Pollution elimination in Ohio River 
Basin 


Equitable division and apportionment 
of waters of Yellowstone River Basin 


Equitable division and apportionment 
of waters of Pecos River 


Equitable division of waters of Costilla 
River 


To provide for equitable division of 
waters of Colorado River system ap- 
portioned to Lower Basin under Col- 
orado River Compact 


*This summary includes only effective and pending interstate compacts that relate to water. Fishing, hunting, and boundary compacts are 
not included. Also omitted are discontinued water compacts and compacts that failed of ratification or to obtain Congressional approval. 
For complete details, see study upon which this summary is based: Technical Paper No. 5, Interstate Water Compacts, 1785-1941, prepared by 
the Water Resources Staff of the National Resources Planning Board, June, 1942. This report was prepared by Gustav Larson as a member 
of the staff of the Water Resources Committee. 


‘Ratification contingent upon approval by Pennsylvania. 
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